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ARGUMENT

This action arose out of a railroad crossing accident in

which plaintiff's automobile was driveii into the side of one

of defendant's railroad cars. The automobile was being

driven by one of plaintiff's companions at ,the time, and

plaintiff was a passenger in the front seat.

The case was tried and submitted to a jury which was

unable to agree upon a verdict. Both counsel were informed

that the vote was ten to two in favor of the defendant.
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After the jui-y was discharged, defendant moved for

judgment ui)on tlie ground that the evidence in the case liad

failed to esta])lish negligence on the part of the defendant,

citing A. T. £ S. F. Ry. Co. v. Renfroe, 2()() P.2d 745, 77

Ariz. 28. This case involved a very similar railroad cross-

ing accident and resulted in reversal of plaintiff's judgment

due to lack of sufficient evidence of negligence on the i)art

of the defendant railroad. (Reporter's Partial Transcript,

A.R.)

The trial court granted defendant's motion for judgment,

and gave as his reason that the proximate cause of the

accident was the concurrent negligence of the plaintiff and

the driver of the automobile. (Reporter's Partial Tran-

script, A.R. ; Court ^femorandum dated June 11, 1954.)

The official court reporter, Jane Horswell (see Instruc-

tions to the Jury, A.R.), v\'as absent during the hearing

of defendant's motion for judgment, and the proceeding

w^as reported by a substitute reporter, ^Myrtle Lopez.

(Reporter's Partial Transcript, A.R.) Unfortunately the

transcript of that proceeding contained several errors, par-

ticularly with regard to the court's statement at the conclu-

sion of the hearing. '^Fhe court's statement, as reported by

the substitute reporter, is as follows, with our emphasis

upon the errors: (Reporter's Partial Transcript, A.R.)

"The Court : I don't supi)ose either of you will agree

with the view 1 take of the case, which is that the

approximate cause of the accident was the concurrent

negligence of the Plaintiff and of the Driver.

"While at the trial 1 didn't feel that the negligence

of the driver should be imjjuted to the plaintiff; never-

theless, I feel that the recurring negligence of the

T'laintiff forbids his being entitled to recover.

"You gentlemen may think 1 am going in disregard

of the Arizona Constitutional provision about contribu-
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tory negligence. Tliat is not the way I look at it. I

am thinking in terms of causation as to which the

Arizona Constitution did not speak.

"I think the accident was caused by the Plaintiff and

Defendant and therefore the Plaintiff is not entitled to

recovery and the motion is well taken and judgment
will be entered in accordance therewith." (Emphasis
ours.)

It is perfectly obvious that the court said proximate

rather than approximate; concurring instead of recurring;

and w^e think just as obvious that he said driver rather than

defendant.

The transcript clearly shows the court to have initially

stated that "* * * the a^^proximate cause of the accident

was the concurrent negligence of the Plaintiff and of the

Driver." The court made it perfectly clear that it was not

granting judgment to defendant because of contributory

negligence on the part of plaintiff, by stating: "That is

not the w^ay I look at it. I am thinking in terms of causa-

tion as to which the Arizona Constitution did not speak."

By stating that the accident was caused by the negligence

of the plaintiff and the driver of the automobile in which

the former was riding, the Court in effect held that the

evidence failed to establish a case of actionable negligence

against the defendant, and that the sole proximate cause

of the accident was the negligence of plaintiff and the

driver. In A. T. S S. F. Ry. Co. v. Renfroe, ante, the court

held as a matter of law that there w^as insufficient showing

of negligence to support plaintiff's judgment, and reversed

same, stating that it w^as not because of contributory negli-

gence on the part of the plaintiff, but simply because of no

negligence on the part of the defendant railroad.

The court's first statement that the accident was caused

by })laintiff and driver and the last statement, as tran-
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scribed, that it was caused by the i)laintiff and defendant,

are oln'iously inconsistent and irreconcilal)le, and for that

reason the court could not i)ossi])ly have made both state-

ments. We tliink it ol)vi()us, as we said before, that the

court found as a matter of hiw that tlie accident was caused

l)y the lU'^di^ence of i)hiintiff and tlie driver, and tliis is

borne out subse(iuently l)y tlie coui't's Memorandum order

of June 11, infra.

However, plaintilT seized upon this inconsistency in the

transcript as an opportunity for appeal and now alleges

that the court granted judgment for defendant upon the

ground that i)laintiff was guilty of contributory negligence,

and that the court disregarded the Constitution of Arizona,

which ])rovides that in all cases the question of contributory

negligence shall be decided by the jury. Art. 18, Sec. 5,

Constitution of Arizona. In regard to this allegation, we find

plaintiff's brief highly misleading. On page 5 only the fol-

lowing statements of the court are (pioted from the Re-

porter's Transcript

:

"T feel that the recurring negligence of the plaintiff

forbids his being entitled to recovery * * * I think the

accident was caused by the Plaintiff and Defendant

and therefore the plaintiff is not entitled to recovery

and the motion is well taken and judgment will be

entered in accordance therewith."

Nowhere in plaintiff's brief is there any mention of the

court's initial statements, herein previously discussed, that

the accident was caused hy the plaintiff and driver and that

the court was thinking in terms of causation and not in

disregard of the Arizona Constitutional i)rovision about

contributory negligence.

When notice of ai)peal was served and a copy of the

Ke])orter's Partial Transci-ipt received and the errors and



inconsistencies thereof noted, counsel for defendant wrote

to Judge Claude McCollocli, the trial judge, in Portland,

Oregon, on June 2, 1954, as follows

:

"Dear Judge McColloch

:

"As you probably know, the plaintiff in the above

entitled action has taken an appeal from the judgment

which you entered in favor of the defendant, notwith-

standing the jury's failure to agree upon a verdict,

based upon a motion which I urged upon the Court on

Monday afternoon, March 8, 1954. The Reporter's

Transcript of that motion, a copy of which I am enclos-

ing, contains numerous errors, some of which are im-

portant and others relatively unimportant.

"In this regard I should like to call your attention to

your remarks during your Ruling, wherein the tran-

script indicates that you first stated that, in your

opinion, the proximate cause of the accident was the

concurrent negligence of the plaintitf and of the driver,

and wherein the transcript indicates your closing re-

mark to have been that, in your opinion, the accident

was caused by the plaintiff and the defendant.

"The two statements to which I have referred, as

transcribed, I think are clearly irreconcilable, and in

view of the numerous errors throughout the entire

transcript, I am wondering whether or not the reporter

also made a mistake in transcribing your last statement

and that it should have read that in your opinion the

accident was caused by the plaintiff and the driver, so

as to be consistent with your opening remark. Or, per-

haps, it may be that you used the word "defendant"

inadvertently instead of the word "driver."

"At any rate, I should like to move to correct the

transcript in accordance with 3^our recollection as to

the ruling and remarks actually made or intended.

Accordingly, I have indicated throughout the enclosed

copy of the transcript my recollection of the actual

words used both by myself during my argument and
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by the Court. I would ai)i)reciate hearing from you as

early as possible so that any corrections in the Record

needed to be made may be made liefore the Record is

transmitted."

Acconii)aii>ing tlie above letter was a coi)y of the Re-

porter's Partial Transcript containing the corrections re-

ferred to. As only the corrections pertaining to the court's

remarks are pertinent, those relating to arguments of coun-

sel are omitted. Following are the corrections sul)mitted to

Judge ]\IcColloch

:

"The Court : T don't sup])ose either of you will

agree with the view I take of the case, which is that the

proximate

approximate cause of the accident was the concurrent

negligence of the Plaintiff and of the Driver.

• *«**«*
"T think the accident was caused by the Plaintiff and

driver

Defendant and therefore tiie Plaintiff is not entitled to

recovery and the motion is well taken and judgment
will be entered in accordance therewith."

On June 11, l!)r)4, Judge IMcColloch addressed his only

reply to the Clerk of Court, as follows: (contained in the

record on ai)peal)

"In accord with the practice that is usual in my own
district, I enclose a brief Memorandum of my reasons

for granting the motion notwithstanding the verdict in

the above entitled case. I'lease file the Memorandum
and transmit the copies to the interested attorneys.

"Also please put in the file the attached letter from
Mr. Lester to me, together with the attachment which is

a i)nri)orted transcript of my remarks at the time of

granting the motion for judgment n.o.v., and correc-

tions thereof made bv Mr. Lester in accordance with
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his recollection. For further explanation see Mr.

Lester's letter.

"With good wishes,

Very truly yours,

/s/ Claude McColloch

"Two copies of this letter are also enclosed for trans-

mittal to the attorneys."

The Memorandum of Judge McColloch, above referred to,

is contained separately in the record on appeal, and reads

as follows

:

"I don't sux)pose either of you will agree with the

view I take of the case, which is that the proximate

cause of the accident was the concurrent negligence of

the plaintiff and of the Driver.

"While at the trial I didn't feel that the negligence of

the driver should be imputed to the Plaintiff, neverthe-

less I feel that the concurring negligence of the Plain-

tiff forbids his being entitled to recovery.

"You gentlemen may think I am going in disregard

of the Arizona Constitutional provision about contribu-

tory negligence. That is not the way I look at it. I am
thinking in terms of causation as to which the Arizona

Constitution does not speak.

"I think the accident was proximately caused by the

Plaintiff and the driver and therefore the Plaintiff is

not entitled to recovery and the motion is well taken

and judgment will be entered in accordance therewith.

"Dated at Portland, Oregon, June 11, 1954.

Claude McColloch

Judge"

Plaintiff maintains that said Memorandum ought to be

ignored in order that he may capitalize upon obvious errors

in the transcript. We know of no practical reason why errors

in the record cannot be explained and corrected by memo-

randum bv the court when called to its attention. Tliere was
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notliinii: improper a})ont defendant's efforts to obtain tlie

correct version. As ai)i)ears from defense counsel's letter of

June 2nd to the Judp:e (ante), it was contemi)lated that de-

fendant would make a motion to correct the transcrii)t in

accoi-dancc with tlie icmarks actually made, upon acknowl-

edgment by the Judge of the en-oi-s being called to his

attention. As it developed, the Judge on his own motion cor-

rected the record by instructing the Clerk of Court to file

and serve the aforementioned Memorandum. Plaintiff's

brief is therefore incorrect in stating that "attorney for

a})pellee submitted to the trial judge a ])urported memo-

randum of the Court order of March 8, 19r)4" to be signed

by the judge. The inference that defendant's counsel pre-

pared the Memorandum for the court merely to sign is

grossly inaccurate. As ex])lained hereinbefore, counsel only

furnished the Court with a copy of the transcript calling

attention to obvious errors contained therein, and requested

the court to advise as to the appropriate corrections so that

a motion to correct the record could be made; in response

the court ])rei)ared and filed its own ]\remorandum order cor-

recting the record.

It probably was not actually necessai-y to correct said

record, foi-, as we said before, the errors in question appear

perfectly obvious, and it seems clear that the basis of the

court's ruling was the lack of evidence of actionable negli-

gence on the ])art of the defendant, and the clear showing

of negligence proximately causing the accident on the i)art

of both ])laintiff and driver.

In the circumstances, it is unnecessary to consider

whether the provision in the Constitution of Arizona re(|uir-

ing all issues of contributory negligence to be submitted to

the jury is binding ujion the federal courts. See Thi)if/ r.

Southern Par. Co., 31 F:2d 30, 38 (Arizona) wherein a
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directed verdict for defendant was upheld under evidence

showing defendant's negligence not to have been the proxi-

mate cause of plaintiff's injuries, the court stating:

"In this state of the record, we find its unnecessary to

consider to what extent, if at all, a provision in the Con-

stitution of Arizona, requiring all issues of contribu-

tory negligence to be submitted to a jury, is binding

upon federal courts."

The power of a trial judge to direct verdicts or grant

judgments n.o.v., and, a fortiori, to grant judgments not-

withstanding the absence of a verdict, in cases where the

evidence fails to establish ac»tionable negligence, is so

inherent and well established as hardly to require citation

of authority.

Gunning v. Cooley, 281 U.S. 90, 74 L.ed. 720

:

"Where the evidence upon any issue is all on one side,

or so overwhelmingly on one side as to leave no room to

doubt what the fact is, the court should give a per-

emptory instruction to the jury."

Pennsylvania Railroad Company v. Chamberlain, 288 U.S.

333, 77 L.ed. 819

:

"Where the proven facts give equal support to each

of two inconsistent inferences, judgment, as a matter

of law, must go against the party upon whom rests the

necessity of sustaining one of these inferences * * *."

"Whenever in the trial of a civil case the evidence is

clearly such that if a verdict were rendered for one of

the parties the other would be entitled to a new trial,

it is the duty of the judge to direct the jury to find ac-

cording to the views of the court."
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Atchison, T. d: S. F. R. Co. v. Toops, 2S1 U.S. 351, 74 L.ed.

890:

"Unless there is sufficient evidence from wiiicli it may
1)0 inferred that defendant was negligent and ])i-()xi-

mately caused ])laintiff's injuries, the case must be

taken fi'om the jury and decided by the court as a mat-

ter of law."

It is only in cases where, ujion reviewing all of the evi-

dence and testimony had at the trial, it clearly appears that

the trial judge erred in granting a judgment, the appellate

court will reverse the trial court's ruling.

We therefore submit that the trial court did not i)redicate

its ruling ui)on contributory negligence, and that it had a

perfect right to rule for the defendant if the state of the evi-

dence did not reasonably tend to establish that defendant

was negligent and ])roximately caused plaintiff's injuries.

The next (|uestion is whethei- or not the evidence did or

did not reasonably tend to establish such negligence and

l)roximate cause. This question, of course, can only be de-

termined u])on careful review of the transcrii)t of testimony,

of which there is none in this case. For this reason, the (pies-

tion deserves no consideration. An api)ellate court cannot

consider the pi-oj)ri('ty of a judgment unless it has l)efore it

for review the entire transcri])t of the evidence and ])roceed-

ings in order to determine whether such judgment was justi-

fied. Chine V. U.S., 150 T\S. 590, 40 L.ed. 209; Sheffield d
Binninr/ham Coal, Iron <& R. Co. v. Gordon, 151 U.S. 2S5,

38 L.ed. 104; Pennsylvania Railroad Compavi/ v. Mitchell

Coal ((• Coke Company, 238 T\S. 251, 59 L.ed. 1293.

It is indeed most novel and ingenious of ])]ainti ff to

suggest that the pro])riety of the judgment in (piestion can

be tested and reviewed merely upon examination of the

court's instructions and connnents ui)()n the evidence. This

court is being asked by plaintiff to surmise and conjecture

I
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what the entire evidence was, what all of the witnesses testi-

fied to and the manner in which they testified ; and to weigh

the evidence, merely by reading the court's instructions.

Plaintiff is asking this Court, without reviewing a transcript

of the testimony, to infer that there was a legitimate conflict

in the evidence and that there was sufficient evidence to sup-

port a verdict and judgment for the plaintiff. No appellant

should expect so much of an appellate court.

Had a transcript of the evidence been made a part of

plaintiff's appeal, defendant could easily demonstrate that

the evidence failed to show that the accident complained of

was proximately caused by the negligence of this defendant.

There being no such transcript for review, it is both

impossible and unnecessary to question the court's judg-

ment, for as long as there are any grounds upon which said

judgment can be justified, it should not be upset. In order

to prevail in this appeal, the burden, it would seem, is upon

plaintiff to show that there is absolutely no ground or justi-

fication for the judgment. This, we submit, he has not done.

National Labor Relations Board v. Express Publish-

ing Co., 312 U.S. 426, 85 L.ed. 930: The burden of

showing error is upon the appellant.

International Milling Co. v. Columbia Transportation

Co., 292 U.S. 511, 78 L.ed. 1396 : Any inferences

from the silence of the record are to be drawn

against the party who bears the burden of

persuasion.

Hagner v. U.S., 285 U.S. 427, 76 L.ed. 861 ; Neblett v.

Carpenter, 305 U.S. 297, 83 L.ed. 182: Where the

record on appeal does not contain the evidence of

the trial proceedings, the appellate court is free to

assume that appropriate rulings were given by the

trial court.
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CONCLUSION

"We rospeotfnlly sii))niit, tlicrefore, that:

1. Tlie trial court did not ])rGdieate its jud^nnent upon

the question of ])hiintiff's fontril)utory neglip^ence.

2. Tlie (|uestion of wliotrci- tlie fedeial courts are bound

1)>' tlie Constitution of Arizona iclatin^ to contributory

ne^li^ence is therefore not in issue.

3. The trial court ])redicated its judpnent ui)on the fail-

ure of the evidence to establish that i)laintiff's injuries

were ])roxiniately caused by defendant's nep^li^ence, and

under sucli circumstances the coui't has the ri^ht to order

judgment for the defendant.

4. Tn the absence of the com})lete record of the proceed-

ings in the trial court, this Court on ai)peal must assume

that the judgment of the trial court was correct.

5. Ai)pellant has therefore failed to sustain the burden

of sliowing tluit tlie judgment was unjustified by the

evidence.

G. The judgment of the United States District Court for

the District of Arizona should be affirmed.

Res])ectfully submitted,

Evans, Hull, Kitchel & Jenckes

V>y Ralph J. Lester

807 Title & Trust Buildiiifr

Phoenix, Arizona

Attorneys for A})})cUee


